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WAL MITIIULM TOR TEXTILE ”O'P.I’LE:S E’EJDED

1%5,000 textile wor

the appeal of the Opp Coston

Alub ma, asking the hishest cow vane order, This order
was put into effect on October 24 5% by 1l dm v o the Vage and Hour
Divigion of the U. 8. Department o= ;,; i It direghied the payment of at least
32—1/2 ceﬁts an rour to all the 650,080 employeegf of the textile ILnduetry,.

An sction brought by the COpp Cotto t0 have this order set aside was

denied by *ha;United Stetes Circult Cour Apreals for the Fifth Circuit on
April 2, 1240. The Supreme Court of thefUn\ted States, on Cciober 14, 1940,

granted a writ of certiorari
o groud of emoll mills

Tern other cotton mills of

Featd

organized as the Southern Cotlor Npocintion,

netition to the Sunreme Court

They. are: Selmc Meonufgeturing Cormpany; Nontgom
Hemufocturing Cormany, Jofk : 2k Tre AlcdeaNElle, Hepidlon, Nisgidgiyad
and Uew Orleong, Louisig

Jefferson Georgin ond

Louisianay Hicolns Cotton 1iills, Opn, Al-bann; Jrme Cotton

LR} »

B s - &3 el L
irg chd Jde We Brnddrs Cotton Midtiy Ince;
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Te individunl mills listed ~bove hove —osicd bonds totallMng 2180, COO.

These bonds are surety thnt the mills,

s

=
32-1/2,cents cn houk retrocctively to their workers now getting f%ss than thoat

rate -- some 3,000 in all,

The constitutionity of the Foir Lnbor Stondnrds Act (Federal Woge and Hour

Law).is defended by réfyronec’ t°-tlc recentl-"filéd Wrief in the U-Ited States of

.

.
Anerica vs. P. W. Dorby Yumber Company. This briof stntest "It is submitted tho}

the court has obondoned the nrincinles vhich controlled the decision in Hommer vs

»1 child laber low wng held unconstitutionnl) -and

exiressly overruled.®

e

Constitutionnlity unde /loasc is supported ns follows:

The Feir Lobor Stondo
Congress. This conclusion
lem, o5 mensured r~gninst
decisions of this Couxrt
attocked.

nlid excrcise of the commerce Dower of
by the clurroctor of the economic nrpb—

of the comncree clouse, ond by the

¢ nrrticulor provicions of the act here

"St~te legislators, Conskess fo@cral commissions, and
businessmen over o long moric ine no stcte, octing alone,
could recnire l~vor strnéord fc ovtoining in other
states whose producers ~néd nn interstoate norket,

"The reiternted conclusioR thnt the individual strtos were helnless goined
odded force during the »rologasdd cconomic donress of the 1930's. The Thirty-
Hour Weeck bille, the ation Industrinl Recovery , the textile cnd the cool
bills, ond the Fair Labor Fords Act itself éoch reflect o grent veolume of
testimony adduccd ot congyessiopnl heorings ond elsevwhere to the effect that
emnloyers with lower lnbofr stonfords mossess nn uafrir ddvmntrgc in interstote

commetition, ~nd thrt only the hotionrl government could deel with the Drobdleites » o
]

{

"The Congressionnl committpes made specific f*qtzvrv which were embodicd in
the Fair Labor Standords ict cs|lthe congressioncl o thot low labor stondoards
were detrimental to the hcolth gnd cfficieney of workers, coused the channels of
interstote commerce to spreal tosc lobor conditions cmong the states, bDurdened
interstate commerce, led to lobdr disputcs obstructing thot commerce, nond consti-
tuted an unf~ir nethod of comnefition. Partieculnrly when these findings cccord
with the facts of which this Cowrt has alrendy tnken judicial notice, they are to
be given conclusive weight, '

WThe iacopacity of the indiyidunl stotes to reomedr the serious evils resulg’ ~
from long hours ~nd low wnges in interstric industry rests in port wmon the comm e
clause itsclf, which nrevents the stotes from forbidding importetion of goods »ro~
duced under substondénréd conditions. And, oven if o sintc could®eon tltutlo“.llf
nrotect its industries within its own bvorcders, it could not safegunrd them cgoinst
the loss of their norkets in other stotes. (6529)
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-, . o dppellee relies lorgely on the authority of Hommer v. Dogenhart,
~wh1ch held unconftltutvonr e statute proaibiting the interstate fronspertation of
chilé~mnde gocds. Thot sin "tc night be distinguished from the nresent Act on the
ground thnt Congress heg herc mode specirfic fiadiags, bosed upsen focts of common
knowledge, as to the existence of o relationship bctwcﬂn t“u stottory »rohibition,
and interstote commence. Aand the econcmic integrotion of the nyfg n in the past
two decodes hos nmade gren less teanble the basic postulntu of geli-sufficien
states vhich underley tha* decision. Apart, however, from the force to be given
to these coasiderationd wc rccognize thot the stotute decloptd uncoastitutional in
Hommer v, Dogenhert is jdenticnl with the childi-lobor provisions in the preseat.
Act. JAnd the prohibitic: Pg iast tromsoorting goods prodficed by ~cults working.
under substondaré lobor ¢ his coase connot be dis~

2itions vhich is invelved in,
tinguished in throry fronm von shiphing goods produced dy childremn.

u

"The Child Lobor Act ia\terms apnlied only 4o tfe tronsportntion of goods
ncross, stnte lines; it thus rRzulnted interstnte cofinerce itself, and nothing else,
Int the majority of the Court Yiewed the Act o8 o fiere regulntion of labor in the
stotese Four Justices of this Qourt thought ot tfe time that the stntute was o
regulatiom of interstate commerde within the mocfing of the Constitution., Ve
belicve thot thoey were correct, &d thot their Ficws hove been given effect by the
Court in subscquent decisions. I\ prrticulor,/the decision in Eommer ve Dagenhart
is sguorely inconsistent with Mulfdrd v. sunra, waich upheld o prohibition
of intersinte commorce hoving just ¥s grent gy effect upon produciion as the
Child Leobor Act,

2

g wos to cstoblish o linita-
3 . the Constitution, nnd _
ant nf pover as defined in coses running
recent decisions. Since the siates
orbiddings iaterstate shinment of
itiﬁts, the /decision created o no non's
land in which noithgr s»atc nor nobifn counld furnciioan, The estoblishment of such
o hiatus in governmental power is a;ﬂltlj coXtrory both to the letter ond spirit
of the Constitution,"

"The cffeet of the deelsisn in Ha
ticn unen the ¢ommerce power waich is
which is controry to the sconc of thnt g

"2 O

“Yueh of the 117 pege brief in caswer to actitisn of the Opp Cotton Mills

is devoted to o cefense of thefmanter in which cdRinistrotive law functioned in the

1

procedure which led to the igsunnce of the textile

The brief outlined t“ long nrocecdings by the Industry Comnittee which

investignted the industry ~nd recommendec the rete incorpornted the woge order.

sixteen dnys inter ~vened between the o poointment of th

"4 together one yeor o

cormittee and the Adnjnistrator's final order," the brief states. "This would

§

not opnenr to constifute unduc lnste,!

- (6629)
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While no formal notice wos roouired for the Committcels henring of witnessr

t is »ointed out thot about 130 representatives of orgenizations were invited to

N

The recommandntion of the Committee wos the subject of o hearing conducted
Xor versonnlly. A notice of this henring providing for the
>sted versons wrs Hublished in the Federnl Register nnd in trade

and daily newsprpers\in sections where the industry is carried on. More thon 135

uitncsses nnd over 3,30 pages of testimony werc token, plus eight volumes of

ine the wonge order molteg/these peints, nnong others:

'ﬁv"lid éelepﬁ*iov The statute prescribes the factors..
ftrator ~re to teke into offect in estnb—
40 cents per hour. This method of de=
ro ¢vo aculc, k"s ¢rcqucntly teen held to be adequnde,
en each frotor is not specificdes o o

g3 (4 the craini

Mol b di

which the Indvsury Committ

ishing a ninimur wose bot\
fining the scope of adninis
even thoush the precise weigk

strator w~s proper under the statute ond the
sefitntive wos glve. rmple notice of the hearing
funity to bve heard, the tc.timoay prescnted on
in the printed rocorde o o »

"The procedurc before thg
constitution, Petitioners!
before the Administrotor ond o
their bchnrlf cccupring 290 nog

"Petitioners arguc thot thh Administrator's findings ore unsupported by sub-

stanticl cvidence becoause muc f the evidence supworting them would not be ad-
nissible ir a court of law, evidence thus challenged consists of efficial
decunionts, memorandn summori such documents, nnd the testimeny of the persons
responsidle for the pr p"r f,such nemorrade.  Such evidence, though heresay,
is the kind on vhich re 1inds would rely in determining such guestions of
econonic foct ag are in ésue herb. 4e¢ long as the evidence has 'rotionnl proba-

tive force! and is the kind 'on which reosponsible persons are pccustomed to relywin
sericus affoirs,! it is/sufficienfl to supmort an ndministrative finding irrespective
of whether admisgible ynder the tcphnical rules of evidonces o » o

"The Adninistratdr's finding
stontiolly curteil embhloyment wog

10t the 32-1/2 cent minirmunm woge would 20t sub-
pnorted by cvidence showing that, as contrasted
with the 50 cent strtutory minirmum,| o 32-1/2 cont woge werld inercose lobor costs
2.1 percent feor the Nation ~nd 2.15 ﬁ ercent for the South, and manufocturing costs
less then 1 percent for beth, ~nd tHot such s ight increase in costs would be un-
likely to nffect retoil snles nrices or consuniers! demnnde o o o

"Petitioners have raised m"‘* objections tc the procedure before the Indur” vy
Committee nnd the Administroator., lMost of these .uJO tims are used to support th
the charge thot the reguirements of the sitctute Inve nct been followed and the
“llc~"t*r“ thet the procedure violates the constit utiona sgunrantees of due

process of 1oWe o o o (6629)
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& to the

s unless
inrocterizing
cners seek
trotor on
instonces the
the procedure

"In senerel it may bo soid thot altoough prtitioverv 20y 1P sSeorvi
doctrine thnt cdministrative netion is not to be sct nside hy the cour
plainly arbitrory ohd copricicus, they attomt to cvade the rule by
everything with vhidh they discgrec oo l'arbitrary.! In effect peti
to have the C-urt suldstitute their judgmont fo- that of the Adnmini
practically every cuedbisn uwpen vhich the lattor nosseds, In nost
nere stotenment of vhot \(ranspired will Dbe sufficient to show thg
2.8 lawful under both tBe stotute and the Constitutions o+ o o

fdcounte renrescnto~

& in the South, (2)

() nonunign ermloyees,

aticn on the Comittee.

tue regardd to 'geographical

his cppointments in accord-

once with the size of the estnblishment, the mnmber of wage crrners receiving low.

weges, or the collective bergrining\unit to which thgly belonged., Indced, the suz-
gestion thot the nenmbership of the CRumittee should foe allocated so as chiefly to
represont thﬂsc winse wozes vonld te \ncreased would, if monlied gencrally, encble
the factories prying the lowest woges deterning whcther there should be any
inerense cbove the bosic stoatutory ninic t osbviously not contemloted

by Congresse o o+ o

"Petitioneres hove ammlified their argument os to the in
tion of the South generally oy osserting thot (1) smell mi
the cotton nills whose wnge Dills wcv“d be nost incrensed,
cnd (4) the 'decp South! were Xiven insufficient represes
Since the Act demands only thnt

the Adnministrotor give !
regions,! he was not reoguirec unc

or the low to ollocnt

"Although i is nct essenticl that th hinistroator's predictinn as to the
cffect of o woge ordef turn out to be corr f his findings aro roasonnble and
supnorted, by evidence, it is worth noting dire conseguences prophesied
by tkose owrposing the Industry Connitteels wondation do not mmnooer to have

conte trues Officinlly publ 1.hcd roports s OUl‘b oroductivity arnd emmloyment in
the cotton textile Ldant"V nonthly by stftes Xote that the Ssuth gencrally
ond cach southern stote individunlly oxcgpt Miss >ni, hos-econsicornbly
inerensed its totel procuctica and canlgment tober 1838, when the wosze
order beeanc eifoctive, o+ o oM

In néédition o Mr. Biddle, thoscfon the brief ore RoRert L. Stern, George 4.

Mclulty, ~nd Worner W. Gardncr, Snc Lttorney Genernls

to the
Gerard D. Reilly, Solicitor, Levy, Assigtant Solicitor, Rufus G. Poole,

Assistont Solicitor, o~nd Loui Perron, Attornoy, of the United States Departnent

of Labor,
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