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U. S. DEPAPS-iFNT OF LABOR -A'' ' . 

•.-',.. .-.iJAGEAIiD'HOUR DIVISION : • -'a ;.-
"•''••"; Washington 

L\CiL l̂ INIHUIi FOR TEilTILE f̂ORISRS DEFENDED 

ye.ai r.0, was 5UP-^or 

•; ' Lef^ality of a-i houiV-r.' v/a^e r.aT,e incrf" 

went i n t o . e f f ec t more tlia 

S o l i c i t o r - G e n e r a l Pra.ncis 3 i 

Tile b r i e f i/ac in ancwe: 

Al.abp.ma, aE-kir.g. the hi./^iiest co-a-\; to s e t as 

v./as put i n to e f fec t on Octohar 2P} 

ase for 17f;,C; •..le wor-<i 

'LP. a o n 

iXidlo i n the Supremo Coiu't cf th 

le appeai. oi tne O'P .on. 

le z: te i : t i J 

1939, by tiie Aimin 

d v i s i o n of the U. S. Iic^Orartrrent Q:C\ i.Dor T -!-. r ^ -̂  i rec 

52-1/2 cen t s an hour to a l l the 650,d«p omplov 

A:i actio-n brcp-'.̂ ght by the C-pp C c t t o \ Mi l l 

denied bj ' tho'U'.iitod St-atec C i r c u i t Cour 

Apr i l 2, 1040. Tlie Supreme Court of t h e / t 

grantC'l a i.-Tlt of c e r t i o r a r i for wii icl^both 

Ten o ther co t ton n i l l s of tiie 

organized r.s the Sontiicrn Cotton/iianufr-.cturln 

p e t i t i o n to tlic Suprcne Court 

They axe: Selha iknuf^ t -a r in '_ 

Ki-.rdGsi-^-

, v/hich 

today yy 

y s t a t e s . 

T i l l s , I i i c , of Op-p, 

\/agc o rde r . Tills order 

a.tor of tiie Wa-ge and Hour 

d the pa-^/raent of .at _ l e a s t 

of the t c : c t i l e i n d ' i r t r y . 

iiave t i i i s order s e t as ide was 

Appeals for tho r i f t i i C i r cu i t on 

ed S t a t e s , on October 14, 1940, 

. r t i c s to tiic i s s u e iiad pet i^t ioned. 

us a /'proup of 'omall m i l l s 

'-^elation, j o ined in the 

eo 

All 

i l r b a n a ; J c f f c raon Idl lE 

Manufactrj-iiiA-^ Coi-n.any, Jr/ik 
./ 

and'Lev/ Orleans , Louiaic^.na; Geneva Cotton i i i l l ; ; , Gcnov 

JcffcrE;on_ Georgia and Ihilasici, V i r ^ i ^ i a ; La.nc_ Cotton an.llsVConpan;:-, New Crlc 

Louir:-i.a.:aa; I d c o l a s Cotton l l i l l s , Opp, Al-ymr.) L--jn-a pott-on i ^ l l r : , E n t e r p r i s e , 

Alabcma; PoulanCo-t ton H i l l s , Poulan, Gccrgir ; .Ll.1.1 C . 

of. J.aclcson, I - I iss ias ippi , 

(6620) 
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Tlie i n d i v i d u a l m i l l s l i idcd . -above h.-.vo -;Ostcd bonds t o t . a l l i n g 'vl80,000, 
\ 

These bonds a rc su r e ty th.at tiio r.-dlls, siiould they l o se t l i e i r s u | t , -./ill p.ay 

32-1/2 . cen ts an iioi.iV r c t r o r c t i v c l v to t i i c i r workers nov; r e t t i n g l?!ss thr.n t h a t 

r a t o — some 5,000 i n .'-.ll, • •' 

The c o n s t i t u t i o n r k i t y of tiic F a i r Labor St.'.-.nd."-rd,a Act (Federa l Wage and Hour 

La'.f)^ls •Arf<~-ndcd by rcA-roncC t •-tl 'c r e c e n t l - ' f l l d r . '^riof in ti.o U: I t c d St-atcs of 

iincric.a v s . F. W. D.arb2'- lumber Company. This b r i e f s t a t e s : " I t i s submit ted t h a t 

the cour t iias rAo.andoned tVe -or inciplos v.'^iich cont ro l led , tiic d e c i s i o n i n Kcxmicr v s , 

D.agorii'art ( i n v/iiich .a fcdcV'-'.l c h i l d l abor lav/ -T.^.'lie Id u n c o n s t i t u t i o n a l ) .and 

t h a t the caso should bo eic^resoly ovorr ' . i lod.". 

C o n G t i t u t i o n a l i t y luidcV tiic comnorcn ad-ausc in c.ur)-)ortcd ••.s follov/:;: 

I 
"The Frdr L:hor Standa 

Ccncrosj!. Tliis conclut^ion 
1cm, r.o mo.asujrO'd .agr.inst tiio 
dec i s ions of tliin Court v.'hicl 
rdt.ackcdo 

"S ta te I c g i s l a t o r c , Con; 
busincssmon ovo-̂ ^ .o. lon;.'̂ - pcri i . 
cotild r e q u i r e labor st-r'-nd-arcs 
st.atcs wli.)sc •.-irocAuccra ."nd m-a-r 

.s Act i s a / . - a l i d e x e r c i s e of the commerce pov/cr of 
r c c u i r c d / o o t h by tiic cii.ara,ctor of the economic p rpb -

bro-ad pvurp-oso of the co-i.iJ-'crcc c lause , .and by tiie 
s.ancti/n tlic "o.'-rticular aroviaior.E of tiic Act liorc 

.onad corani t tces , f e d e r a l comrai r.s i o n s , and 
ti:i 'a ' iiavc rcrJ.ir.cd th.-,t no s t a t e , .acting^ r.lone, 

f.brjt.antlally hi.'fnor tii-an ti iorc octr.irin-g i n otl icr 
If .- .ctircrs com--ict'-,.c. i n t i ic i n t e r t ^ t a t c .'-..i''.ricct. 

'The roitcr.ated,. conclusyoiL tha t tiic i n d i v i d u a l r.t.ato.j' v/cra iicl-ilo5'.-> -g.aincd 
.added force durii-.',g tiio prcl(^i;: ld ceononic d'aprossion of tiic 1950'r>. i i i r t y -
Hour Wecic b i l l s , tho •K'',tioi-y*,l 1 i idnatri .al Rccovcrj- Act, the t e x t i l e and the co,al 
b i l l s , and tiic F.air Labor »t,-.r.i ard3 Aict i t s e l f o.ncli r e f l e c t a g r e a t vol-tunc of 
test imony a,dclu.c.-;d .at con,;_:ycosic ird licarinf;s .and elsewiierc to the e f f ec t t h a t 
cmplo;rcrs v.d-th lov/or labo.-r otan Lards possess .an unf.air advant--̂ -;:© i n i n t e r s t . a t e 
compet i t ion , .and t h a t only tiic i<atioii.al ;government C'Ould deal i / i t i i tiie p rob lem, , . , 

"Tiic Congr.-fcGional committ ses m.ado s p e c i f i c findin,"S wliich \/cro ciabcdicd i n 
the F.air L.abor St.anda.rds Act as tlao ccngrGSKioii.-.l judfjaont t h a t lov/ Labor stand.ards 
v/crc dGtrimcnt.al to tiic i i ca l th .-.nd e f f i c i ency of -loricors, c.'.,us..-5d. the channels of 
i n t e r s t a t e coiaTnerce to spread ttosc- l.abor c o n d i t i o n s rmona- tho s t . a t c s , burdened 
i n t e r s t a t e commerce, l e d to l abqr d i spu t e s o b s t r u c t i i q : t na t coramrrce, arid, c o n s t i 
t u t ed an imf-air nctiiod of conpc-tjition. P a r t i c u l a r l y v.'licn tiicsc f ind ings accord 
v/ith t h e f.acts of v/liich t i i i s Court has adrei 'dy tolcrn j u l i c l a l n o t i c e , the;'- .arc to 
be given conclus ive v/ciglit, 

"The inc-r.p.acity of the i n d i v i d u a l st. ' . tos to remedy tiic se r ious e v i l s r e s u l t * •• 
from long hours .and lev/ \-rr,yc^ i n i i i t c r s t . a t c i n d u s t r y r e s t s ir. p.art -iipon the comm^ o 
c lause i t s e l f , v/iiicii -prevents tiic s t a t e s from fo rb idd ing impor ta t ion of roods p r o 
duced..undor subatr,nd.ard c o n d i t i o n s , .tine, _ oven i f .a st.atc c o u l d ' ' c o n s t i t u t i o n a l l y 
p r o t e c t i t s indp.s t r ies v/itliiii i t s ov/n bo rde r s , i t could not safeguard them a g a i n s t 
the l o s s of t i i c i r ra.arkcts in otlior Gt.ates, -,.;.;'• (6629) 
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' " , . , Appnlloc r e l i c s l.-^rgoly on tiic /-.uthority of Il-̂ irim.er v . Dr.gcnhart, 
v/hich iicld u n c o n s t i t u t i o n a l r. Gt.atutc p r o l i i b i t l n g tlio in tc r s t -a tc t ranspor t .a t ion of 
child-m.ado gocds. Tlir.t ct .atutc ni-jlit be diot inguis i iod frcm the p r e sen t Act on the 
ground tha t Congress has hero m.-'/?.e spec i f i c f i . id ings , t accd upon f c ^ t s of common 
knov/lcdgc, as to thc^ cxi3tc:icc of a, r e l a t i o n s i i i p bctv/ocn the s t .a tu tcry p r o i i i b i t i o n , 
and in t c rc t - a t c con.mei\cc. And the economic i n t e g r a t i o n of the no/cion i n tho p a s t 
two decades has n-ado even l e s s t enab le tho bas i c post-ul.atc of j irelf-Gufficicnt 
st-atcs v^hicli mdcrl .ay Vhat docinion. Apart, iiov/cvcr, from the force to bo g iven 
to -those ccns idcra t iono, v/c rccogiiiijc tha t tlio st-atutc dcclaircd u n c o n s t i t u t i o n a l i n 
Hammer v . Lrgcnhart i s Wcnt ic .a l wi th tiio c i i i ld - l abor pro-visions i n the p r e s e n t . 
Act . -ind tlio prohibitiCTi agrdnst t r-ansport ing goods prod/iicod by .adults v/orlcing-
under Gu.b3t.anc'..ard l abor .cW.Aitions which i s involved i n v d i i s caso cainiot bo d i s 
t i ngu i shed i n tii'-^orj'- from \ i i c ban up;on shipping goods 5»roduccd b;* cliilc!n*cn, 

"The Child Labor Aict iAte ivas appl ied only to tiio t ranspor t -a t ion of goods 
.across, s t a t e l i n e s ; i t tiius rlcgulatcd in-ocrst-ate ccVjnrrco i t s e l f , and nothing e l s e , 
"Bstt the major i ty of tiic Court Viev/cd tho Act as r, / cvr : r e g u l a t i o n of Labor i n the 
s t a t e s . Four J-asticer, of t l i i s vour t thougiit r.t tile ti.-ao t h a t the s t a t u t e was a 
rcgul.at iom of i n t e r s t a t o comnercTc vritiiin the moaiting of tiic C o n s t i t u t i o n . Uc 
b e l i e v e tha t tlioy wore c o r r e c t , nad t l iat t i i . i ir /LIV/S h.ave boon given effect by the 
Court i n subscqioiit dec in ions , l \ p -a r t i cu l . a r , / t he dociGioii in K.'imraor v. Dagc-:ihart 
i s squ.arcly i n c o n s i s t e n t \.dtli Mulford v . Smity cupr.a, v/liich upiaold a p r o i i i b i t i o n 
cf i n t e r s t a t e co-m-aorcc ii.avi-;ig j u s t \ G grn.at p.i e f f e c t upon proAiuction na tiic 
Child L.abor Act, 

A : . "The e f fec t of tlic d c c i r i o n i n H.-^ancg^v. D.ngcnhart w.as to cs t .ab l i sh a l i m i t a 
t i o n upon tho coamerco poi-.Tr v/'liicii i s CTO:>'ainod n'r.'.hcrc i n tiie Cons t i t u t i on , and 
v/hich i s contra.ry to the ccopc of t h a t igrr.nt of povrcr a s defined in cases running 
from Gibbons v. Ogdcn, 9 I'.lioat, 1, tn t / A nes t r ecen t d e c i s i o n s . Since tiic s t a t e s 
a r c prec luded by tiio co.mriorco cl.aunc -jytsoiif fron forbidding intcrGt.atc shroiacnt oi 
goods produced under substand.ard labo^ 
land i n which -.loithcr st.atc -nor nat i / 'n coi^lX func t ion . The cst.ablisiimcnt of GUCA 
a l i i a tus i n governmental pcv/er i s -oXy^rJ-y C'o\ti*."j:y both to the l e t t e r r.nd s p i r i t 
cf the C o n s t i t u t i o n . " 

. Much of tile 117 page b r i e f ifn anrwer to t!-\ poti-t'i-.';n of tho Opp Cotton M i l l s . 

i s devoted to a cAofensc of tiie/r.:anncr in which 'aclXiiiir.tr.ative lav/ funct ioned i n the 

procedure v/hich l e d tc the ij^'suaiico of tiic t .c::tilo V.age o rder , 
/ \ 

Ti'ic b r i e f ou t l i ned tiief lon." -orocecdinrG by tiic Indus t ry Conamittcc v/iiich -

invos t igr . tcd tlio i n d u s t r j and rccoiancndcu tiae r.-tc incoi-porated in tiic .̂.̂ agc o rde r , 

"Al together one ,ycar anid s ix teen 'd-nys in tervened b&tvrocn tiio appointment of trie 

committee a:id the Adminis t r .a tor ' s finod o rde r , " tiio b r i e f s t a t e s . "Thic v/ould 

not np-oe.ar tc c o n s t i t u t e undue hjr.Gtc," 

L (6629) 
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irnile no formal n o t i c e wr.s raoj i i tcd f o r the Committee's hear ing of witness'" 

i t i s po in ted out t ha t .about 130 rcprcsent -a t ivcs of o r g r n i z a t i o n s v/ore i n v i t e d to 

appear and thJr-t about 200 persons r c p r c s e n t i r g orgcnl?.at ions of l a r g e membership 

.did appccj- bofcrc the oon.nittee or itG subcomanittcGs, •' '.-. .' 

The recoram)uad-ation of the Comnittce v.'a.s the subjec t of a hea r ing conducted 

by the Adninistr.-\ '0r p e r c o n a l l y . jl no t ice of t h i s hea r ing p rov id ing for the 

appcr.rarce of i^iitc2V:strd persons v/.-̂ .s publ ished in the Fedcr.al Reg i s t e r .and i n t rade 

m d d.aily ncvrsp-apcrrAiii s e c t i o n s v/hcrc tiio indus t ry i s c a r r i e d on. More than 135 

'..dtncGGCs .and over 3,jip0 pc^es of tost imony v.-crc t rk sn , p l u s eigiit v^olumcs of 

cxliibitG, : . 
1 

The arr;:7UiC"t j u s t i f y 

is,u.ni 

"The Aict contains no^-. ival id dele 
which the Indus'..ry CommittVo -and the 
l i s h i n g a nini-mur v/c-ge bctv«;cn 30 cen t s .a 
f i n i n g tho scope of ndxlinisil^ativc a c t i 
even though the p r e c i s e v/cl~Vt to Lc r; 

tlic v,T-f;c order mrlco^p/thccc p o i n t s , .among o thc rc : 

The st .atuto prof^-cribcE tiic f ,actors . ; 
ni/!!^trator -.rc to trice i n t o e f fec t i n cstals-

1 40 cen t s per iiour. Tiiis method, of de-
Ojp, has frc-qucntly been hold to be adca;a.ate, 

cn E.o.ch f.actor IG not spec i f i ed . . . , 

' O S 

"The procedure before thit: Ac'mii 
constituticn. PotitioncrG' r 
before tho Administrator and ̂  
their'behalf occupying 290 p.ag 

str-ntor v/aG proper under the ntntute and the 
U.ative was riven .ample notice of the heo-ring 

ur n i t y t o be heard , the test imony p resen ted on 
In tiie p r i n t e d r eco rd , . . , 

" P e t i t i o n e r s .argue tha t 
s t a n t i a l evidence because muc 
n i s s i b l e in a cour t of law. / I 
dccuTionts, .•acmorand..a sunm.ari 
rcsp'Cnsiblc for the prepar-r/fci 

idmi i i i s t r a to r ' s f ind ings .are unsupported by sub-
f̂  the evidence suppcrtin^g tiicm would not be ad-

evidcnco thus cii-allonged c o n s i s t s of o f f i c i a l 
nig\ sucii documonta, .and tlic t e s t i n c n y of tho persons 

on if. sucli nora-^randa. Such evidence, though hcrcsay , 
i s the kind on v/hich rcaso^hablc rknds would r e l y i n dotcradning such ques t ions of 
economic fac t as a rc in i.isuo h e r e . Aie long .as tho ovidence iias ' r a t i on . a l p roba
t i v e f o r c e ' and i s tiie k^nd ' cn wiicii rosp-7'n3iblc rjorsoiis a re .accustomed to r e l j n d n 
se r ious a f f a i r s , ' i t i s suff ic icnl i to support .an .adminis t ra t ive f ind ing i r r e s p e c t i v e 
of whether .-clxdssible under tiic t e chn ica l r u l e s of evidence, . . . 

"The Administrator 'G f ind ing -fc-at the o 2 - l / 2 cent mininum w.age v/ould not su'b-
s t . an t in l ly cur t .a i l cavplo-,Tacnt \rr.z gjuppcrtcd by evidence siiov/ing thr . t , ac c o n t r a s t e d 
\/i t l i tho 30 cont Gt- ' tutorv mininum,1 a 52-1/2 cont \̂ c.fr'.o wcu.ld iiicrcacG l-abor c o s t s 
2 .1 percen t for tho Hation .and 2 .15 |porccn t for tho South, .and. m.anuf ac tu r i n g ' c o s t s 
l e s s tiir.n 1 percent for bctli , and t h a t GUCII s l i g h t i nc r ea se i n c o s t s v/ould be un
l i k e l y to .affect ro t . a i l s a l e s pr ices , or consumerc' donand, . . . 

" P e t i t i o n e r s ii.avc r.aisod n.aiî " ob jec t ions tc tiio procody..re bcfprp_ the Indu,""' T 
Comi.iittoc .nixl tiic Aidministrator. Mcst of tiicEc c b j o c t i i n s a r e used to support th 
tlio charge th.at the . rcC;.uirenontG of tiio Gtatutc ir.vc ne t boon followed and the 
a l lcg .a t ion th.at t he procedure viol.atoG tho consti tu. t ion.al gu.ar.antccs of due 
process of la.w, -, . , (6629) 
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"In gene ra l i t .may bo sa id tba t a l though p e t i t i o n e r s p.ay l i p sc rv io6 to t h e 
d o c t r i n e t l r . t adminiGtr.ativo .action i s not to be sot asic.-C b;/ t h e COV.T/^ u n l e s s 
p l a i n l y a rb i t r . a ry .a .̂d capricic-us , thoy - a t t c r r t to cv.adc tlic r u l e yy char .ac tc r iz ing 
every th ing v/ith wiiidh they d i sagreo r.G ' n rb i t r - a ry . ' In. e f f e c t p e t i t a o n e r s seek 
to h.avc the C-urt s u b s t i t u t e t h o i r judLgnont joi- tiint of the Adraiivlsar.a.tor on 
p r a c t i c a l l y ovcry cuca t ion upon v.fiiich tiic l a t t e r p.assod., In . r.iOG-t/instraiccs the 
mere st .atoncnt of i-far.tpvrxyAvcd w i l l be B-ufficicnt to rliovr th;:/ tho -orccodure 
v/as lav/ful under both tiic s t a t u t e .-nd tho C o n s t i t u t i o n . . . 

+. 

"Pe t i t ionerG have .ampJdfiod.. t h e i r argument as 
t i o n of tlic South gcncr.all;7-^y . asse r t ing t h a t ( l ) a 
the co t ton ra i l l s v/ho so v/agc "oil ls v/culcl be most inc 
.and (4) the 'dco]p South' x/erc \ i v s n i n s u f f i c i c n 
Since tlic Act demands only th.at 
r e g i o n s , ' ho v/.as not requi ror . uiic^ 
ancc with the s i s c of the e s t . i b l i 
v/r.gcs, or tiic c o l l e c t i v e ba,rg.ainiii<g\u: 
gcs t ion tli.at tho .noubcrsiiip cf the C 
r e p r e s e n t tii^sc vii-̂ GC v.'.agcs v/ould be 
the f .ac tor ies paying the lov/cEt v/o.gos ^ d.etcr: 
Incre.aGC CADOVO the haa ic s t a t u t o r y raini^iai.a, ros-i, 
''oy CongrosG, . . . 

Adxilnistrator g iv 
the lav/ to .al loca 
ant , tiio m-ixiber 

t to v/hicii t t 
i t t e e should 

ncre.-aGod.. v/oui 

:)quatc r e p r e s c n t a -
3 in the South, (2) 
~) nonuni'.in e:.-riDloyces, 
Lon o.n the Committee, . 

lue reg.ard* to ' gcogr.apliical 
h i s .appointments in accord-

v/<agc c."j.-norG r r c o i v i n g low-
belonged. Indeed, the GUg-
.ollocr.tcd GO as cliicfl3'- to 

i f -applied, gcner .al ly, ciLable 
v/liGtiicr t h e r e sii'-uild bo r.ny 

obvious ly not contc:.nlr-tcd 

Altliough i t i s net CGGi;nti.?,l tiia.t t h c \ \ ^ i i n i G t r . a t o r ' s p r e d i c t i o n as to the 
.1 i l ls find-ings .aro r.arvSon.able .and a i/a..gn order tu rn -jut to be co: •oci 

' t ed . by evidence, i t i s v/ortii no t ing -tii/,\th.e ddrc conGcqiacnces rjrophcsied 
;e (.'piposing tiie Iiid.ustry C c i r d t t o e ' s /ccc\.acndL.atioii do not .an-:.io.ar to li<a,vo 

"i 
e f fec t 
su.ppori 
by thc£ 
cone t r t i e . Offioi.-^lly pu.bliEiiGd roportG s/ov.dn,': '\irO'ductivity .and en-;do:/-;cat i n 
tiie co t ton t e x t i l e ind.usti-y .ncntlily by 
and OC 
inc re.a 
order Dcc.a.ac e f f e c t i v e . 

•tcG ir.c.'3c t h o Lcrall •^•z 

ich Goutlie:"n s t a t e ipiC-ivid.ually c x c ^ t Mi3GisGX,3ri, has considor 'ably 
iGcd i t s t-.-itol proc.ucti'-.:i .are. car i lx^icnt GIIICC October 193S, v/iicii tiio v/,a-ge 

I n -addition to Mr. 3id-d.lc, t'yy>zcJon tiic b r i e f .arc ."̂ LclVirt L. S te rn , C-corgc A, 

MclTultj'-, _,-nd IJ.arncr W. Cardnor, Siicori.^.l AiGsir-t-ants to tiio Aittorncy Goncr.-d; - • 

Gerard D. P.ci l ly , So l i c i t ' ^ r , Irvi:"/; J . Le,v-,% Assist-ant S i l i o i t o r , Hufus G. Poole , 

A s s i s t a n t S o l i c i t o r , .and Louis Si/crman, Attorney, of the Uni ted S t a t e s Dcp.artmcnt 

of Lr.bor, • • A 

ff ft ff 

IT f r ':r 
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